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David B. Potter, State Bar No. 85813 
ARRACHE & POTTER 
1200 Truxtun Avenue, Suite 200 
Bakersfield, CA 93309 
Mailing Address: 

P.O. Box 10809 
Bakersfield, CA 93389-0809 
Telephone; (661)328-1800 
Eaesimile: (661) 328-0380 

E-mail: dpotter@aeplaw.eom 

Attorneys for Use-Plaintiff, 

HPS MECHANICAE, INC. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OE AMERICA, ) 

for the use and benefit of: ) 

) 

HPS MECHANICAE, INC., ) 

A California Corporation; ) 

) 

Use-Plaintiff, ) 

) 

vs. ) 

) 

S & R CONSTRUCTION, A Joint Venture; ) 

A.O. REED & CO., A California Corporation; ) 

SOEPAC CONSTRUCTION, INC., A ) 

California Corporation; ) 

LIBERTY MUTUAL INSURANCE COMPANY, ) 
A Corporation; ) 

) 

Defendants. ) 

_ ) 


Case No. '18CV2797WQHJLB 


COMPLAINT FOR RECOVERY 
ON MILLER ACT PAYMENT 
BOND (40 use §3133) 


Demand for Jury Trial 


Use-Plaintiff HPS MECHANICAL, INC., alleges: 


1. JURISDICTION : This aetion is brought pursuant to and jurisdiction is conferred by 

Title 40, United States Code, §§3131-3133. 
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2. Use-Plaintiff HPS MECHANICAL, INC. (“HPS”) is a corporation organized and 
existing under the laws of the State of California, with its principal place of business in the County 
of Kern, California. 

3. Defendant LIBERTY MUTUAL INSURANCE COMPANY (“LIBERTY 
MUTUAL”) is a corporation authorized and licensed to do business in the State of California as a 
surety issuing bonds required by law or contract by the United States and various agencies within 
the jurisdiction of this Court. 

4. Defendant S & R CONSTRUCTION, A Joint Venture, is a joint venture between 
defendants A.O. REED & CO. and SOLPAC CONSTRUCTION, INC. 

5. Defendant A.O. REED & CO. is a corporation duly organized and existing under the 
laws of the State of California. Defendant SOLPAC CONSTRUCTION, INC. is a corporation duly 
organized and existing under the laws of the State of California. 

6. The contract which is the subject of this complaint was performed in the City of San 
Diego, County of San Diego, California. 

7. Defendant S & R CONSTRUCTION, a joint venture of two licensed general 
contractors, entered into a written contract with the United States of America, by and through the 
Department of the Navy. Use-Plaintiff HPS is informed and believes and based thereon alleges that 
said contract is dated about September 17,2015, and is referenced as Contract #N62473-15-C-1604 
(hereinafter “Prime Contract”), by the terms of which S & R CONSTRUCTION agreed to perform 
specified construction work at the Naval Base San Diego (hereinafter, “the Project”). 
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8. Use-Plaintiff HPS is informed and believes and thereon alleges that under 40 USC 
Sections 3131-3134, defendant S & R CONSTRUCTION, as principal, and defendant LIBERTY 
MUTUAL INSURANCE COMPANY, as surety, executed and delivered a payment bond to the 
United States, whereby these defendants bound themselves jointly and severally for the purpose of 
allowing a joint action or actions against any or all of them and bound themselves in a sum of money 
equal to the contract price. 

9. Thereafter, defendant S & R CONSTRUCTION, A Joint Venture, entered into a 
written subcontract with Use-Plaintiff HPS to perform certain work on the Project. A copy of the 
pertinent portion of the contract is attached hereto as Exhibit A. 

10. Between Eebruary 12, 2016 and December 21, 2017, Use-Plaintiff HPS furnished 
labor, material, services and equipment pursuant to the written contract between Use-Plaintiff HPS 
and defendant S & R CONSTRUCTION (Exhibit A) at the specific request of S & R 
CONSTRUCTION, in the execution of the work required in the Prime Contract between S & R 
CONSTRUCTION and the United States. 

11. Under the subcontract between Use-Plaintiff HPS and S & R CONSTRUCTION, 
S & R CONSTRUCTION agreed to pay Use-Plaintiff HPS for said labor, material, services and/or 
equipment in the amount of $2,051,085.00 including Change Orders. 

12. Use-Plaintiff HPS has fully and completely performed all promises on said Use- 
Plaintiff s part to be performed under its contract with S & R CONSTRUCTION and under the bond, 
and all of the conditions precedent to performance on the part of defendants, and each of them, have 
occurred. 
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13. Of the total price (including Change Orders) for labor, material, services, and/or 
equipment furnished by Use-Plaintiff HPS to S & R CONSTRUCTION, only a partial sum has been 
paid. There is currently owed a balance of $392,567.00 remaining due, owing and unpaid to Use- 
Plaintiff. 

14. Use-Plaintiff HPS last furnished labor, material, services, and/or equipment on the 
Project within the year immediately preceding the date this complaint was filed. 

15. A period of ninety (90) days has now elapsed since Use-Plaintiff HPS last provided 
labor, material, services, and/or equipment to S & R CONSTRUCTION. 

16. Use-Plaintiff gave written notice, in the manner required by law to Defendant S & R 
CONSTRUCTION, thatUse-PlaintiffHPS had supplied said material in the prosecution of the work, 
was owed a substantial sum, and demanded payment from Defendant S & R CONSTRUCTION. 

17. Under the payment bond executed between defendants S &RCONSTRUCT10N and 
LIBERTY MUTUAL, defendant LIBERTY MUTUAL is jointly and severally obligated to provide 
payment to Use-Plaintiff for work performed on the Project. Accordingly, on the failure of S & R 
CONSTRUCTION to compensate Use-Plaintiff for the work performed, defendant LIBERTY 
MUTUAL is obligated to pay Use-Plaintiff the amount set forth above. 

WHERELORE, the United States of America, for the use and benefit of Use-Plaintiff HPS 
MECHANICAL, INC., prays for judgment against defendants and each of them as follows: 

1. Eor the sum of $392,567.00, and such additional sums that become due up to the date 
of trial, according to proof; 

2. Eor interest on said sum at the legal rate per annum from December 21,2017, through 
the date of judgment; 
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3. For reasonable attorney’s fees under the terms of said Subeontract; 

4. For eosts of suit ineurred herein; 

5. For sueh other and further relief as the Court deems proper; and 

6. Plaintiff demands a trial by jury for the above-entitled action. 

DATED; December 12, 2018 ARRACHE & POTTER 

By: /s/ David B. Potter _ 

DAVID B. POTTER 

Attorney for Plaintiff, Efse-Plaintiff, 

HPS MECHANICAL, INC. 
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Of'-f 

THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 



AGC DOCUMENT NO. 455 

STANDARD FORM OF AGREEMENT BETWEEN 
DESIGN-BUILDER AND SUBCONTRACTOR 


(Where the Design-Builder and Subcontractor Share the Risk of Owner Payment) 


TABLE OF ARTICLES 


1. AGREEMENT 

2. SCOPE OF WORK 

3. SUBCONTRACTOR’S RESPONSIBILITIES 

4. DESIGN-BUILDER'S RESPONSIBILITIES 

5. PROGRESS SCHEDULE 

6. SUBCONTRACT AMOUNT 

7. CHANGES IN THE SUBCONTRACT WORK 

8. PAYMENT 

9. INDEMNITY, INSURANCE AND WAIVER OF SUBROGATION 

10. DESIGN-BUILDER’S RIGHT TO PERFORM SUBCONTRACTOR’S RESPONSIBILITIES AND 
TERMINATION OF AGREEMENT 

11. DISPUTE RESOLUTION 

12. MISCELLANEOUS PROVISIONS 

13. EXISTING SUBCONTRACT DOCUMENTS 

This Agreement has important legal and insurance consequences. Consultation with an attorney and an 
insurance consultant is encouraged with respect to its completion or modification. 
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ARTICLE 1 
AGREEMENT 


This Agreement is made this Wednesday, February 10, 2016 by and between the DESIGN- 
BUILDER 

S & R Construction, A Joint Venture 
2424 Congress Street 
San Diego, CA 92110-2819 
Phone (619) 296-6247 
Fax (619) 296-0730 


and the CONSULTANT 010P80002509S 


HPS Mechanical. Inc. 

7815 Silverton Avenue 

San Diego, CA 92126 


for services in connection with the subcontract work 

Underground Heating Steam, Condensate Return, Domestic Hot Water and Hot Water Return 
Piping 

at the following project 

P 800 Steam Distribution System Decentralization 


OWNER 

Naval Facilities Engineering Command 
1220 Pacific Highway 
San Diego, CA 92132 


The Architect/Engineer for the Project is 


S & R Construction, A Joint Venture 
2424 Congress Street 
San Diego, CA 92110-2819 


Notice to the parties shall be given at the above addresses. 
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ARTICLE 2 
SCOPE OF WORK 


2.1 SUBCONTRACT WORK The Design-Builder contracts with the Subcontractor as an independent 
contractor to provide all labor, materials, equipment and services necessary or incidental to 
complete the work described in Article 1 for the Project in accordance with, and reasonably 
inferable from, that which is indicated in the Subcontract Documents, and consistent with the 
Progress Schedule, as may change from time to time. The Subcontractor shall perform the 
Subcontract Work under the general direction of the Design-Builder and in accordance with the 
Subcontract Documents 

2.2 DESIGN-BUILDER'S WORK The Design-Builder's work is the construction and services required 
of the Design-Builder to fulfill its obligations pursuant to its agreement with the Owner (the Work). 
The Subcontract Work is a portion of the Work. 

2.3 SUBCONTRACT DOCUMENTS The Subcontract Documents include this Agreement, the Owner 
-Design-Builder agreement, special conditions, general conditions, specifications, drawings, 
addenda, Subcontract Change Orders, amendments and any pending and exercised alternates. 
The Design-Builder shall make available to the Subcontractor, prior to the execution of the 
Subcontract Agreement, copies of the Subcontract Documents to which the Subcontractor will be 
bound. The Subcontractor similarly shall make copies of applicable portions of the Subcontract 
Documents available to its proposed subcontractors and suppliers. Nothing shall prohibit the 
Subcontractor from obtaining copies of the Subcontract Documents from the Design-Builder at 
any time after the Subcontract Agreement is executed. The Subcontract Documents existing at 
the time of the execution of this Agreement are set forth in Article 13. 

2.4 CONFLICTS In the event of a conflict between this Agreement and the other Subcontract 
Documents, this Agreement shall govern. 

2.5 EXTENT OF AGREEMENT Nothing in this Agreement shall be construed to create a contractual 
relationship between persons or entities other than the Design-Builder and Subcontractor. This 
Agreement is solely for the benefit of the parties, represents the entire and integrated agreement 
between the parties, and supersedes all prior negotiations, representations, or agreements, 
either written or oral. 

2.6 DEFINITIONS 

1. Wherever the term Progress Schedule is used in this Agreement, it shall be read as 

Project Schedule when that term is used in the Subcontract Documents. 

2. Whenever the term Change Order is used in this Agreement, it shall be read as 

Change Document when that term is used in the Subcontract Documents. 

3. Unless otherwise indicated, the term Day shall mean calendar day. 


ARTICLE 3 

SUBCONTRACTOR'S RESPONSIBILITIES 
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3.1 OBLIGATIONS The Design-Builder and Subcontractor are mutually bound by the terms of this 
Subcontract. To the extent the terms of the agreement between the Owner and Design-Builder 
apply to the work of the Subcontractor, then the Design-Builder hereby assumes toward the 
Subcontractor all the obligations, rights, duties, and remedies that the Owner assumes toward 
the Design-Builder. In an identical way, the Subcontractor assumes toward the Design-Builder 
all the same obligations, rights, duties, and redress that the Design-Builder assumes toward the 
Owner. In the event of an inconsistency among the documents, the specific terms of this 
Subcontract shall govern. 

3.2 RESPONSIBILITIES The Subcontractor agrees to furnish its best skill and judgment in the 
performance of the Subcontract Work and to cooperate with the Design-Builder so that the 
Design-Builder may fulfill its obligations to the Owner. The Subcontractor shall furnish all of the 
labor, materials, equipment, and services, including but not limited to, competent supervision, 
shop drawings, samples, tools, and scaffolding as are necessary for the proper performance of 
the Subcontract Work. The Subcontractor shall provide the Design-Builder a list of its proposed 
subcontractors and suppliers, and be responsible for taking field dimensions, providing tests, 
obtaining required permits, related to the Subcontract Work and affidavits, ordering of materials 
and all other actions as required to meet the Progress Schedule. 

3.3 INCONSISTENCIES AND OMISSIONS The Subcontractor shall make a careful analysis and 
comparison of the drawings, specifications, other Subcontract Documents and information 
furnished by the Owner relative to the Subcontract Work. Such analysis and comparison shall be 
solely for the purpose of facilitating the Subcontract Work and not for the discovery of errors, 
inconsistencies or omissions in the Subcontract Documents nor for ascertaining if the 
Subcontract Documents are in accordance with applicable laws, statutes, ordinances, building 
codes, rules or regulations. Should the Subcontractor discover any errors, inconsistencies or 
omissions in the Subcontract Documents, the Subcontractor shall report such discoveries to the 
Design-Builder in writing within three (3) days. Upon receipt of notice, the Design-Builder shall 
instruct the Subcontractor as to the measures to be taken and the Subcontractor shall comply 
with the Design-Builder's instructions. If the Subcontractor performs work knowing it to be 
contrary to any applicable laws, statutes, ordinances, building codes, rules or regulations without 
notice to the Design-Builder and advance approval by appropriate authorities, including the 
Design-Builder, the Subcontractor shall assume appropriate responsibility for such work and shall 
bear all associated costs, charges, fees and expenses necessarily incurred to remedy the 
violation. Nothing in this paragraph shall relieve the Subcontractor of responsibility for its own 
errors, inconsistencies and omissions. 

3.4 SITE VISITATION Prior to performing any portion of the Subcontract Work, the Subcontractor 
shall conduct a visual inspection of the Project site to become generally familiar with local 
conditions and to correlate site observations with the Subcontract Documents. If the 
Subcontractor discovers any discrepancies between its site observations and the Subcontract 
Documents, such discrepancies shall be promptly reported to the Design-Builder. 

3.5 INCREASED COSTS AND/OR TIME The Subcontractor may assert a Claim as provided in 
Article 7 if Design-Builder’s clarifications or instructions in responses to requests for information 
are believed to require additional time or cost. If the Subcontractor fails to perform the reviews 
and comparisons required in Paragraphs 3.3 and 3.4, above, to the extent the Design-Builder is 
held liable to the Owner because of the Subcontractor's failure, the Subcontractor shall pay the 
costs and damages to the Design-Builder that would have been avoided if the Subcontractor had 
performed those obligations. 

3.6 COMMUNICATIONS Unless otherwise provided in the Subcontract Documents and except for 
emergencies, Subcontractor shall direct all communications related to the Project to the Design- 
Builder. 
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3.7 SUBMITTALS— In addition to items listed below see ATTACHMENT “A” AND 

ATTACHMENT “B" FOR FURTHER CLARIFICATION AND REQUIREMENTS 

3.7.1 The Subcontractor promptly shall submit for approval to the Design-Builder ail Shop 
Drawings, samples, product data, manufacturer’s literature and similar submittals 
required by the Subcontract Documents. The Subcontractor shall be responsible to the 
Design-Builder for the accuracy and conformity of its submittals to the Subcontract 
Documents. The Subcontractor shall prepare and deliver its submittals to the Design- 
Builder in a manner consistent with the Progress Schedule and in such time and 
sequence so as not to delay the Design-Builder or others in the performance of the Work. 
The approval of any Subcontractor submittal shall not be deemed to authorize deviations, 
substitutions or changes in the requirements of the Subcontract Documents unless 
express written approval is obtained from the Design-Builder and Owner authorizing such 
deviation, substitution or change. In the event that the Subcontract Documents do not 
contain submittal requirements pertaining to the Subcontract Work, the Subcontractor 
agrees upon request to submit in a timely fashion to the Design-Builder for approval all 
shop drawings, samples, product data, manufacturers literature or similar submittals as 
may reasonably be required by the Design-Builder. 

3.7.2 The Design-Builder and Owner are entitled to rely on the adequacy, accuracy and 
completeness of all professional certifications required by the Subcontract Documents 
concerning the performance criteria of systems, equipment or materials, including all 
relevant calculations and governing performance requirements. 

3.8 DESIGN DELEGATION 

3.8.1 If the Subcontract Documents {1) specifically require the Subcontractor to provide design 
services and (2) specify all design and performance criteria, the Subcontractor shall 
provide those design services necessary to satisfactorily complete the Subcontract Work. 
Design services provided by the Subcontractor shall be procured from licensed, design 
professionals retained by the Subcontractor as permitted by the law of the place where 
the Project is located (the Designer). The Designer's signature and seal shall appear on 
all drawings, calculations, specifications, certifications, Shop Drawings and other 
submittals prepared by the Designer. Shop Drawings and other submittals related to the 
Subcontract Work designed or certified by the Designer, if prepared by others, shall bear 
the Subcontractor's and the Designer's written approvals when submitted to the Design- 
Builder. The Design-Builder shall be entitled to rely upon the adequacy, accuracy and 
completeness of the services, certifications or approvals performed by the Designer. 

3.8.2 If the Designer is an independent professional, the design services shall be procured 
pursuant to a separate agreement between the Subcontractor and the Designer. The 
Subcontractor-Designer agreement shall not provide for any limitation of liability, except 
to the extent that consequential damages are waived pursuant to Subparagraph 5.4.1, or 
exclusion from participation in the multiparty proceedings requirement of Paragraph 11.4. 
The Designer(s) is (are) Not Applicable . The Subcontractor shall notify the Contractor in 
writing if it intends to change the Designer. The Subcontractor shall be responsible for 
conformance of its design with the information given and the design concept expressed in 
the Subcontract Documents. The Subcontractor shall not be responsible for the 
adequacy of the performance or design criteria required by the Subcontract Documents. 

3.9 TEMPORARY SERVICES Subcontractor's responsibilities for temporary services are set forth in 

Attachment A. 

3.10 COORDINATION The Subcontractor shall: 
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1. Cooperate with the Design-Builder and all others whose work may interface with the 
Subcontract Work; 

2. Specifically note and immediately advise the Design-Builder of any such interface with 
the Subcontract Work; and 

3. Participate in the preparation of coordination drawings and work schedules in areas of 
congestion. 

3.11 SUBCONTRACTOR'S REPRESENTATIVE The Subcontractor shall designate a person, subject 
to Design-Builder's approval, who shall be the Subcontractor's authorized representative. This 
representative shall be the only person to whom the Design-Builder shall Issue instructions, 
orders or directions, except in an emergency. The Subcontractor's representative is See 
Attachment B who is agreed to by the Design-Builder. 

3.12 TESTS AND INSPECTIONS The Subcontractor shall schedule all required tests, approvals and 
inspections of the Subcontract Work at appropriate times so as not to delay the progress of the 
Work. The Subcontractor shall give proper written notice to all required parties of such tests, 
approvals and inspections. The Subcontractor shall bear all expenses associated with coordinate 
tests, inspections and approvals required of the Subcontractor by the Subcontract Documents 
which, unless otherwise agreed to, shall be conducted by an independent testing laboratory or 
entity approved by the Design-Builder and Owner. Required certificates of testing, approval or 
inspection shall, unless otherwise required by the Subcontract Documents, be secured by the 
Subcontractor and promptly delivered to the Design-Builder. 

3.13 CLEANUP 

3.13.1 The Subcontractor shall at ail times during its performance of the Subcontract Work keep 
the Worksite clean and free from debris resulting from the Subcontract Work. Prior to 
discontinuing the Subcontract Work in an area, the Subcontractor shall clean the area 
and remove all its rubbish and its construction equipment, tools, machinery, waste and 
surplus materials. Subcontractor shall make provisions to minimize and confine dust and 
debris resulting from its construction activities. The Subcontractor shall not be held 
responsible for unclean conditions caused by others. 

3.13.2 If the Subcontractor fails to commence compliance with cleanup duties within forty-eight 
(48) hours after written notification from the Design-Builder of non-compliance, the 
Design-Builder may implement appropriate cleanup measures without further notice and 
the cost thereof shall be deducted from any amounts due or to become due the 
Subcontractor. 

3.14 SAFETY In addition to items listed below SEE ATTACHMENT "E” FOR FURTHER 
CLARIFICATION AND REQUIREMENTS 

3.14.1 The Subcontractor is required to perform the Subcontract Work in a safe and reasonable 
manner. The Subcontractor shall seek to avoid injury, loss or damage to persons or 
property by taking reasonable steps to protect: 

1. Employees and other persons at the site; 

2. Materials and equipment stored at the site or at off-site locations for use in 
performance of the Work; and 

3. All property and structures located at the site and adjacent to work areas, 
whether or not said property or structures are part of the Project or involved in 
the Work. 


P800 HPS Mech. rev 6-1-13 Copyright and Published by AGC (Printed Z/10/2016 at 2;25 PM) 


Exhibit A 

Page 6 of 28 


Case 3:18-cv-02797-WQH-JLB Document 1 Filed 12/12/18 PagelD.12 Page 12 of 35 


3.14.2 The Subcontractor shall give all required notices and comply with all applicable rules, 
regulations, orders and other lawful requirements established to prevent injury, loss or 
damage to persons or property. 

3.14.3 The Subcontractor shall implement appropriate safety measures pertaining to the 
Subcontract Work and the Project, including establishing safety rules, posting appropriate 
warnings and notices, erecting safety barriers, and establishing proper notice procedures 
to protect persons and property at the site and adjacent to the site from injury, loss or 
damage. 

3.14.4 The Subcontractor shall exercise extreme care in carrying out any of the Subcontract 
Work which involves explosive or other dangerous methods of construction or hazardous 
procedures, materials or equipment. The Subcontractor shall use properly qualified 
individuals or entities to carry out the Subcontract Work in a safe and reasonable manner 
so as to reduce the risk of bodily injury or property damage. 

3.14.5 Damage or loss not insured under property insurance which may arise from the 
performance of the Subcontract Work, to the extent of the negligence attributed to such 
acts or omissions of the Subcontractor, or anyone for whose acts the Subcontractor may 
be liable, shall be promptly remedied by the Subcontractor. Damage or loss attributable 
to the acts or omissions of the Design-Builder and not to the Subcontractor shall be 
promptly remedied by the Design-Builder. 

3.14.6 The Subcontractor is required to designate an individual at the site in the employ of the 
Subcontractor who shall act as the Subcontractor's designated safety representative with 
a duty to prevent accidents. Unless otherwise identified by the Subcontractor in writing to 
the Design-Builder, the designated safety representative shall be the Subcontractor's 
project superintendent. 

3.14.7 The Subcontractor has an affirmative duty not to overload the structures or conditions at 
the site and shall take reasonable steps not to load any part of the structures, or site so 
as to give rise to an unsafe condition or create an unreasonable risk of bodily injury or 
property damage. The Subcontractor shall have the right to request, in writing, from the 
Design-Builder loading information concerning the structures at the site. 

3.14.8 The subcontractor shall give prompt written notice to the Design-Builder of all accidents 
involving bodily injury requiring a physician's care, all property damage exceeding Five 
Hundred Dollars ($500.00) in value, and all failures that could have resulted in serious 
bodily injury, whether or not such an injury was sustained. 

3.14.9 Prevention of accidents at the site is the responsibility of the Design-Builder, 
Subcontractor, and all other subcontractors, persons and entities at the site. 
Establishment of a safety program by the Design-Builder shall not relieve the 
Subcontractor or other parties of their safety responsibilities. The Subcontractor shall 
establish its own safety program implementing safety measures, policies and standards 
conforming to those required or recommended by governmental and quasigovernmental 
authorities having jurisdiction and by the Design-Builder and Owner, including, but not 
limited to, requirements imposed by the Subcontract Documents. The Subcontractor shall 
comply with the reasonable recommendations of insurance companies having an interest 
in the Project, and shall stop any part of the Subcontract Work which the Design-Builder 
deems unsafe until corrective measures satisfactory to the Design-Builder shall have 
been taken. The Design-Builder's failure to stop the Subcontractor’s unsafe practices 
shall not relieve the Subcontractor of the responsibility therefor. The Subcontractor shall 
notify the Design-Builder immediately following an accident and promptly confirm the 
notice in writing. A detailed written report shall be furnished if requested by the Design- 
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Builder. Each party to this Agreement shall indemnify the other party from and against 
fines or penalties imposed as a result of safety violations, but only to the extent that such 
fines or penalties are caused by its failure to comply w/ith applicable safety requirements. 

3.15 PROTECTION OF THE WORK The Subcontractor shall take necessary precautions to properly 
protect the Subcontract Work and the work of others from damage caused by the Subcontractor's 
operations. Should the Subcontractor cause damage to the Work or property of the Owner, the 
Design-Builder or others, the Subcontractor shall promptly remedy such damage to the 
satisfaction of the Design-Builder, or the Design-Builder may remedy the damage and deduct its 
cost from any amounts due or to become due the Subcontractor, unless such costs are 
recovered under applicable property insurance. 

3.16 PERMITS, FEES, LICENSES AND TAXES The Subcontractor shall give timely notices to 
authorities pertaining to the Subcontract Work, and shall be responsible for all, permits, fees, 
licenses, assessments, inspections, testing and taxes necessary to complete the Subcontract 
Work in accordance with the Subcontract Documents. To the extent reimbursement is obtained 
by the Design-Builder from the Owner under the Owner -Design-Builder agreement, the 
Subcontractor shall be compensated for additional costs resulting from taxes enacted after the 
date of this Agreement. 

3.17 ASSIGNMENT OF SUBCONTRACT WORK The Subcontractor shall not assign the whole nor 
any part of the Subcontract Work without prior written approval of the Design-Builder. 

3.18 HAZARDOUS MATERIALS To the extent that the Design-Builder has rights or obligations under 
its agreement with the Owner or by law regarding hazardous materials as defined by the 
Subcontract Document within the scope of the Subcontract Work, the Subcontractor shall have 
the same rights or obiigations. 

3.19 MATERIAL SAFETY DATA (MSD) SHEETS The Subcontractor shall submit to the Design- 
Builder all Material Safety Data Sheets required by law for materials or substances necessary for 
the performance of the Subcontract Work. MSD sheets obtained by the Design-Builder from 
other subcontractors or sources shall be made available to the Subcontractor by the Design- 
Builder. 

3.20 LAYOUT RESPONSIBILITY AND LEVELS The Design-Builder shall establish principal axis lines 
of the buiiding and site, and benchmarks. The Subcontractor shall lay out and be strictly 
responsible for the accuracy of the Subcontract Work and for all loss or damage to the Design- 
Builder or others by reason of the Subcontractor's failure to lay out or perform Subcontract Work 
correctly. The Subcontractor shall exercise prudence so that the actual final conditions and 
details shall result in alignment of finish surfaces. 

3.21 WARRANTIES The Subcontractor warrants that all materials and equipment furnished under 
this Agreement shall be new, unless othenwise specified, of good quality, in conformance with the 
Subcontract Documents, and free from defective workmanship and materials. Warranties shall 
commence on the date of Substantial Completion of the Work or a designated portion. 

3.22 UNCOVERING/CORRECTION OF SUBCONTRACT WORK 
3.22.1 UNCOVERING OF SUBCONTRACT WORK 

3.22.1.1 If required in writing by the Design-Builder, the Subcontractor must uncover any 
portion of the Subcontract Work which has been covered by the Subcontractor in 
violation of the Subcontract Documents or contrary to a directive issued to the 
Subcontractor by the Design-Builder. Upon receipt of a written directive from the 
Design-Builder, the Subcontractor shall uncover such work for the Design- 
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Builder's or Owner's inspection and restore the uncovered Subcontract Work to 
its original condition at the Subcontractor's time and expense. 

3.22.1.2 The Design-Builder may direct the Subcontractor to uncover portions of the 

Subcontract Work for inspection by the Owner or Design-Builder at any time. The 
Subcontractor is required to uncover such work whether or not the Design- 
Builder or Owner had requested to inspect the Subcontract Work prior to it being 
covered. Except as provided in Clause 3.22.1.1, this Agreement shall be 
adjusted by change order for the cost and time of uncovering and restoring any 
work which is uncovered for inspection and proves to be installed in accordance 
with the Subcontract Documents, provided the Design-Builder had not previously 
instructed the Subcontractor to leave the work uncovered. If the Subcontractor 
uncovers work pursuant to a directive issued by the Design-Builder, and such 
work upon inspection does not comply with the Subcontract Documents, the 
Subcontractor shall be responsible for all costs and time of uncovering, 
correcting and restoring the work so as to make it conform to the Subcontract 
Documents, if the Design-Builder or some other entity for which the 
Subcontractor is not responsible caused the nonconforming condition, the 
Design-Builder shall be required to adjust this Agreement by change order for all 
such costs and time. 

3.22.2 CORRECTION OF WORK 

3.22.2.1 If the Design-Builder rejects the Subcontract Work or the Subcontract Work is not 
in conformance with the Subcontract Documents, the Subcontractor shall 
promptly correct the Subcontract Work whether it had been fabricated, installed 
or completed. The Subcontractor shall be responsible for the costs of correcting 
such Subcontract Work, any additional testing, inspections, and compensation 
for services and expenses of the Design-Builder made necessary by the 
defective Subcontract Work. 

3.22.2.2 In addition to the Subcontractor's obligations under Paragraph 3.21, the 
Subcontractor agrees to promptly correct, after receipt of a written notice from 
the Design-Builder, all Subcontract Work performed under this Agreement which 
proves to be defective in workmanship or materials within a period of one year 
from the date of Substantial Completion of the Subcontract Work or for a longer 
period of time as may be required by specific warranties in the Subcontract 
Documents. Substantial Completion of the Subcontract Work, or a designated 
portion, occurs on the date when construction is sufficiently complete in 
accordance with the Subcontract Documents so that the Owner can occupy or 
utilize the Project, or a designated portion, for the use for which it is intended. If, 
during the one-year period, the Design-Builder fails to provide the Subcontractor 
with prompt written notice of the discovery of defective or nonconforming 
Subcontract Work, the Design-Builder shall neither have the right to require the 
Subcontractor to correct such Subcontract Work nor the right to make claim for 
breach of warranty. If the Subcontractor fails to correct defective or 
nonconforming Subcontract Work within a reasonable time after receipt of notice 
from the Design-Builder, the Design-Builder may correct such Subcontract Work 
pursuant to Subparagraph 10.1.1. 

3.22.3 The Subcontractor's correction of Subcontract Work pursuant to this Paragraph 3.22 shall 
not extend the one-year period for the correction of Subcontract Work, but if Subcontract 
Work is first performed after Substantial Completion, the one-year period for corrections 
shall be extended by the time period after Substantial Completion and the performance of 
that portion of Subcontract Work. The Subcontractor's obligation to correct Subcontract 
Work within one year as described in this Paragraph 3.22 does not limit the enforcement 
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of Subcontractor's other obligations with regard to the Agreement and the Subcontract 
Documents. 

3.22.4 If the Subcontractor’s correction or removal of Subcontract Work destroys or damages 
completed or partially completed work of the Owner, the Design-Builder or any separate 
contractors, the Subcontractor shall be responsible for the cost of correcting such 
destroyed or damaged construction. 

3.22.5 If portions of Subcontract Work which do not conform with the requirements of the 
Subcontract Documents are neither corrected by the Subcontractor nor accepted by the 
Design-Builder, the Subcontractor shall remove such Subcontract Work from the Project 
site if so directed by the Design-Builder. 

3.23 MATERIALS OR EQUIPMENT FURNISHED BY OTHERS In the event the scope of the 
Subcontract Work includes installation of materials or equipment furnished by others, it shall be 
the responsibility of the Subcontractor to exercise proper care in receiving, handling, storing and 
installing such items, unless otherwise provided in the Subcontract Documents. The 
Subcontractor shall examine the items provided and report to the Design-Builder in writing any 
items it may discover that do not conform to requirements of the Subcontract Documents. The 
Subcontractor shall not proceed to install nonconforming items without further instructions from 
the Design-Builder. Loss or damage due to acts or omissions of the Subcontractor shall be 
deducted from any amounts due or to become due the Subcontractor. 

3.24 SUBSTITUTIONS No substitutions shall be made in the Subcontract Work unless permitted in 
the Subcontract Documents, and only upon the Subcontractor first receiving all approvals 
required under the Subcontract Documents for substitutions. 

3.25 USE OF DESIGN-BUILDER'S EQUIPMENT The Subcontractor, its agents, employees, 
subcontractors or suppliers shall use the Design-Builder's equipment only with the express 
written permission of the Design-Builder's designated representative and in accordance with the 
Design-Builder's terms and conditions for such use. If the Subcontractor or any of its agents, 
employees, subcontractors or suppliers utilize any of the Design-Builder's equipment, including 
machinery, tools, scaffolding, hoists, lifts or similar items owned, leased or under the control of 
the Design-Builder, the Subcontractor shall defend, indemnify and be liable to the Design-Builder 
as provided in Article 9 for all loss or damage (including bodily injury or death) which may arise 
from such use, except to the extent that such loss or damage is caused by the negligence of the 
Design-Builder's employees operating the Design-Builder's equipment. 

3.26 WORK FOR OTHERS Until final completion of the Subcontract Work, the Subcontractor agrees 
not to perform any work directly for the Owner or any tenants, or deal directly with the Owner's 
representatives in connection with the Subcontract Work, unless otherwise approved in writing by 
the Design-Builder. 

3.27 SUBCONTRACT BONDS 

3.27.1 The Subcontractor_shall 2Lshall not furnish to the Design-Builder, as the named 

Obligee, appropriate surety bonds to secure the faithful performance of the Subcontract 
Work and to satisfy all Subcontractor payment obligations related to Subcontract Work. 

3.27.2 If a performance or payment bond, or both, are required of the Subcontractor under this 
Agreement, the bonds shall be in a form and by a surety mutually agreeable to the 
Design-Builder and Subcontractor, and in the full amount of the Subcontract Amount, 
unless otherwise specified, 

3.27.3 The Subcontractor shall be reimbursed, without retainage, for the cost of any required 
performance or payment bonds simultaneously with the first progress payment. The 
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reimbursement amount for the subcontractor bonds shall not exceed WA percent (N/A%) 
of the Subcontract Amount, which sum is included in the Subcontract Amount. 

3.27.4 In the event the Subcontractor shall fail to promptly provide any required bonds, the 
Design-Builder may terminate this Agreement and enter into a subcontract for the 
balance of the Subcontract Work with another subcontractor. All Design-Builder costs 
and expenses incurred by the Design-Builder as a result of said termination shall be paid 
by the Subcontractor. 

3.28 SYSTEMS AND EQUIPMENT STARTUP With the assistance of the Owner's maintenance 
personnel and the Design-Builder, the Subcontractor shall direct the check-out and operation of 
systems and equipment for readiness, and assist in their initial startup and the testing of the 
Subcontract Work. 

3.29 COMPLIANCE WITH LAWS The Subcontractor agrees to be bound by, and at its own costs 
comply with ali federal, state and local laws, ordinances and regulations (the Laws) applicable to 
the Subcontract Work, including but not limited to, equal employment opportunity, minority 
business enterprise, women’s business enterprise, disadvantaged business enterprise, safety 
and all other Laws with which the Design-Builder must comply. The Subcontractor shall be liable 
to the Design-Builder and the Owner for all loss, cost and expense attributable to any acts of 
commission or omission by the Subcontractor, its employees and agents resulting from the 
failure to comply with Laws, including, but not limited to, all fines, penalties or corrective 
measures, except as provided in Subparagraph 3.14.9. 

3.30 CONFIDENTIALITY To the extent the Owner-Design-Builder agreement provides for the 
confidentiality of any of the Owner's proprietary or othenwise confidential information disclosed in 
connection with the performance of this Agreement, the Subcontractor is equally bound by the 
Owner's confidentiality requirements. 

3.31 ROYALTIES, PATENTS AND COPYRIGHTS The Subcontractor shall pay all royalties and 
license fees which may be due on the inclusion of any patented or copyrighted materials, 
methods or systems selected by the Subcontractor and incorporated in the Subcontract Work. 
The Subcontractor shall defend, indemnify and hold the Design-Builder and Owner harmless 
from all suits or claims for infringement of any patent rights or copyrights arising out of such 
selection. The Subcontractor shall be liable for all loss, including all costs, expenses, and 
attorneys' fees, but shall not be responsible for such defense or loss when a particular design, 
process or product of a particular manufacturer or manufacturers is required by the Subcontract 
Documents. However, if the Subcontractor has reason to believe that a particular design, process 
or product required by the Subcontract Documents is an infringement of a patent, the 
Subcontractor shall promptly furnish such information to the Design-Builder or be responsible to 
the Design-Builder and Owner for all loss sustained as a result. 

3.32 LABOR RELATIONS (Insert here any conditions, obligations or requirements relative to labor 
relations and their effect on the project. Legal counsel is recommended.) 

Soltek Pacific is an "Open Shop" firm that subcontracts with both “Open Shop" and “Union" 
Subcontractors. 

The only requirement Soltek Pacific makes is payment of wages as defined in Prevailing 
Wage/Davis Bacon Wage Determination included as Attachment “F" to this agreement. 


ARTICLE 4 

DESIGN-BUILDER'S RESPONSIBILITIES 
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4.1 DESIGN-BUILDER'S REPRESENTATIVE The Design-Builder shall designate a person who shall 
be the Design-Builder's authorized representative. The Design-Builder's representative shall be 
the only person the Subcontractor shall look to for instructions, orders and/or directions, except in 
an emergency. The Design-Builder's representative is See attachment B. 

4.2 PAYMENT BOND REVIEW The Design-Builder X has _ has not provided the Owner a payment 
bond. The Design-Builder's payment bond for the Project, if any, shall be made available by the 
Design-Builder for review and copying by the Subcontractor, 

4.3 OWNER'S ABILITY TO PAY 

4.3.1 The Subcontractor shall have the right upon request to receive from the Design-Builder 
such information as the Design-Builder has obtained relative to the Owner's financial 
ability to pay for the Work, including any subsequent material variation in such 
information. The Design-Builder, however, does not warrant the accuracy or 
completeness of the information provided by the Owner. 

4.3.2 If the Subcontractor does not receive the information referenced in Subparagraph 4.3.1 
with regard to the Owner's ability to pay for the Work as required by the Contract 
Documents, the Subcontractor may request the information from the Owner and/or the 
Owner’s lender. 

4.4 DESIGN-BUILDER APPLICATION FOR PAYMENT Upon request, the Design-Builder shall give 
the Subcontractor a copy of the most current Design-Builder application for payment reflecting 
the amounts approved and/or paid by the Owner for the Subcontract Work performed to date. 

4.5 INFORMATION OR SERVICES The Subcontractor is entitled to request through the Design- 
Builder any information or services relevant to the performance of the Subcontract Work which is 
under the Owner's control. To the extent the Design-Builder receives such information or 
services, the Design-Builder shall provide them to the Subcontractor. The Design-Builder, 
however, does not warrant the accuracy or completeness of the information provided by the 
Owner. 

4.6 STORAGE AREAS The Design-Builder shall allocate adequate storage areas, if available, for the 
Subcontractor's materials and equipment during the course of the Subcontract Work. Unless 
otherwise agreed upon, the Design-Builder shall reimburse the Subcontractor for the additional 
costs of having to relocate such storage areas at the direction of the Design-Builder. 

4.7 TIMELY COMMUNICATIONS The Design-Builder shall transmit to the Subcontractor, with 
reasonable promptness, all submittals, transmittals, and written approvals relative to the 
Subcontract Work. Unless otherwise specified in the Subcontract Documents, communications 
by and with the Subcontractor's subcontractors, materialmen and suppliers shall be through the 
Subcontractor. 

4.8 USE OF SUBCONTRACTOR'S EQUIPMENT The Design-Builder, its agents, employees or 
suppliers shall use the Subcontractor's equipment only with the express written permission of the 
Subcontractor's designated representative and in accordance with the Subcontractor's terms and 
conditions for such use. If the Design-Builder or any of its agents, employees or suppliers utilize 
any of the Subcontractor's equipment, including machinery, tools, scaffolding, hoists, lifts or 
similar items owned, leased or under the control of the Subcontractor, the Design-Builder shall 
defend, indemnify and be liable to the Subcontractor as provided in Article 9 for all loss or 
damage (including bodily injury or death) which may arise from such use, except to the extent 
that such loss or damage is caused by the negligence of the Subcontractor's employees 
operating the Subcontractor's equipment. 
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ARTICLE 5 

PROGRESS SCHEDULE 


5.1 TIME IS OF THE ESSENCE Time is of the essence for both parties. They mutually agree to see 
to the performance of their respective obligations so that the entire Project may be completed in 
accordance with the Subcontract Documents and particularly the Progress Schedule as set forth 
in Attachment I. 

5.2 SCHEDULE OBLIGATIONS The Subcontractor shall provide the Design-Builder with all 
scheduling information proposed by the Subcontractor for the Subcontract Work. In consultation 
with the Subcontractor, the Design-Builder shall prepare the schedule for performance of the 
Work (the Progress Schedule) and shall revise and update such schedule, as necessary, as the 
Work progresses. Both the Design-Builder and the Subcontractor shall be bound by the Progress 
Schedule. The Progress Schedule and ail subsequent changes and additional details shall be 
submitted to the Subcontractor promptly and reasonably in advance of the required performance. 
The Design-Builder shall have the right to determine and. if necessary, change the time, order 
and priority in which the various portions of the Work shall be performed and all other matters 
relative to the Subcontract Work. 

5.3 DELAYS AND EXTENSIONS OF TIME 

5.3.1 OWNER CAUSED DELAY Subject to Subparagraph 5.3.2, if the commencement and/or 
progress of the Subcontract Work is delayed without the fault or responsibility of the 
Subcontractor, the time for the Subcontract Work shall be extended by Subcontract 
Change Order to the extent obtained by the Design-Builder under the Subcontract 
Documents, and the Progress Schedule shall be revised accordingly. 

5.3.2 CLAIMS RELATING TO OWNER The Subcontractor agrees to initiate all claims for which 
the Owner is or may be liable in the manner and within the time limits provided in the 
Subcontract Documents for like claims by the Design-Builder upon the Owner and in 
sufficient time for the Design-Builder to initiate such claims against the Owner in 
accordance with the Subcontract Documents. At the Subcontractor’s request and 
expense to the extent agreed upon in writing, the Design-Builder agrees to permit the 
Subcontractor to prosecute a claim in the name of the Design-Builder for the use and 
benefit of the Subcontractor in the manner provided in the Subcontract Documents for 
like claims by the Design-Builder upon the Owner. 

5.3.3 DESIGN-BUILDER CAUSED DELAY Nothing in this Article shall preclude the 
Subcontractor's recovery of delay damages caused by the Design-Builder. 

5.3.4 CLAIMS RELATING TO DESIGN-BUILDER The Subcontractor shall give the Design- 
Builder written notice of all claims not included in Subparagraph 5.3.2 within seven (7) 
days of the Subcontractor's knowledge of the facts giving rise to the event for which claim 
is made; otherwise, such claims shall be deemed waived. All unresolved claims, disputes 
and other matters in question between the Design-Builder and the Subcontractor not 
relating to claims included in Subparagraph 5.3.2 shall be resolved in the manner 
provided in Article 11. 
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5.3.5 DAMAGES If the Subcontract Documents provide for liquidated or other damages for 
delay beyond the completion date set forth in the Subcontract Documents, and such 
damages are assessed, the Design-Builder may assess a share of the damages against 
the Subcontractor in proportion to the Subcontractor's share of the responsibility for the 
delay. However, the amount of such assessment shall not exceed the amount assessed 
against the Design-Builder. This Paragraph shall not limit the Subcontractor's liability to 
the Design-Builder for the Design-Builder's actual delay damages caused by the 
Subcontractor's delay. 

5.4 MUTUAL WAIVER OF CONSEQUENTIAL DAMAGES 

5.4.1 To the extent the agreement between the Owner and the Design-Builder provides for a 
mutual waiver of consequential damages by the Owner and the Design-Builder, the 
Design-Builder and Subcontractor waive claims against each other for consequential 
damages arising out of or relating to this Agreement, including to the extent provided in 
the agreement between the Owner and the Design-Builder, damages for principal office 
expenses and the compensation of personnel stationed there; loss of financing, business 
and reputation; and for loss of profit. Similarly, the Subcontractor shall obtain from its 
sub-subcontractors mutual waivers of consequential damages that correspond to the 
Subcontractor's waiver of consequential damages herein. To the extent applicable, this 
mutual waiver applies to consequential damages due to termination by the Design- 
Builder or the Owner in accordance with this Agreement or the agreement between the 
Owner and the Design-Builder. To the extent the agreement between the Owner and the 
Design-Builder does not preclude the award of liquidated damages, nothing contained in 
this Paragraph shall preclude the imposition of such damages, if applicable in 
accordance with the requirements of the Subcontract Documents. 

5.4.2 To the extent the agreement between the Owner and the Design-Builder provides for a 
mutual waiver of consequential damages by the Owner and the Design-Builder, damages 
for which the Design-Builder is liable to the Owner including those related to 
Subparagraph 9.1.1 are not consequential damages for the purpose of this waiver. 
Similarly, to the extent the Subcontractor-sub-subcontractor agreement provides for a 
mutual waiver of consequential damages by the Owner and the Design-Builder, damages 
for which the Subcontractor is liable to lower-tiered parties due to the fault of the Owner 
or Design-Builder are not consequential damages for the purpose of this waiver. 


ARTICLE 6 

SUBCONTRACT AMOUNT 


6.1 As full compensation for performance of this Agreement, Design-Builder agrees to pay 

Subcontractor in current funds for the satisfactory performance of the Subcontract Work subject 
to all applicable provisions of the Subcontract; 

(a) The fixed-price of Two million eighty five thousand six hundred eighty six and 
00/100 Dollars $2,085,686.00) subject to additions and deductions as provided 
for in the Subcontract Documents; and/or 

(b) Unit prices in accordance with the attached schedule of Unit Prices and 
estimated quantities, which is incorporated by reference and identified as 
Attachment Not Applicable : and/or 
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(c) Time and material rates and prices in accordance with the attached Schedule 
of Labor and Material Costs which is incorporated by reference and identified 
as Attachment Not Applicable 

The fixed-price, unit prices and/or time and material rates and prices are referred to as the 
Subcontract Amount. 


ARTICLE 7 

CHANGES IN THE SUBCONTRACT WORK 


7.1 SUBCONTRACT CHANGE ORDERS When the Design-Builder orders in writing, the 
Subcontractor, without nullifying this Agreement, shall make any and all changes in the 
Subcontract Work which are within the general scope of this Agreement. Any adjustment in the 
Subcontract Amount or Subcontract Time shall be authorized by a Subcontract Change Order. 

No adjustments shall be made for any changes performed by the Subcontractor that have not 
been ordered by the Design-Builder. A Subcontract Change Order is a written instrument 
prepared by the Design-Builder and signed by the Subcontractor stating their agreement upon the 
change in the Subcontract Work. 

7.2 CONSTRUCTION CHANGE DIRECTIVES To the extent that the Subcontract Documents provide 
for Construction Change Directives in the absence of agreement on the terms of a Subcontract 
Change Order, the Subcontractor shall promptly comply with the Construction Change Directive 
and be entitled to apply for interim payment if the Subcontract Documents so provide. 

7.3 UNKNOWN CONDITIONS If in the performance of the Subcontract Work the Subcontractor finds 
latent, concealed or subsurface physical conditions which differ materially from those indicated in 
the Subcontract Documents or unknown physical conditions of an unusual nature, which differ 
materially from those ordinarily found to exist, and not generally recognized as inherent in the 
kind of work provided for in this Agreement, the Subcontract Amount and/or the Progress 
Schedule shall be equitably adjusted by a Subcontract Change Order within a reasonable time 
after the conditions are first observed. The adjustment which the Subcontractor may receive shall 
be limited to the adjustment the Design-Builder receives from the Owner on behalf of the 
Subcontractor, or as otherwise provided under Subparagraph 5.3.2. 

7.4 ADJUSTMENTS IN SUBCONTRACT AMOUNT If a Subcontract Change Order requires an 
adjustment in the Subcontract Amount, the adjustment shall be established by one of the 
following methods: 

1. Mutual acceptance of an itemized lump sum; or 

2. Unit prices as indicated in the Subcontract Documents or as subsequently 
agreed to by the parties; or 

3. Costs determined in a manner acceptable to the parties and a mutually 
acceptable fixed or percentage fee; or 

4. Another method provided in the Subcontract Documents. 

7.5 SUBSTANTIATION OF ADJUSTMENT If the Subcontractor does not respond promptly or 
disputes the method of adjustment, the method and the adjustment shall be determined by the 
Design-Builder on the basis of reasonable expenditures and savings of those performing the 
Work attributable to the change, including, in the case of an increase in the Subcontract Amount, 
an allowance for overhead and profit of the percentage provided in Paragraph 7.6. The 
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Subcontractor may contest the reasonableness of any adjustment determined by the Design- 
Builder. The Subcontractor shall maintain for the Design-Builder's review and approval an 
appropriately itemized and substantiated accounting of the following items attributable to the 
Subcontract Change Order: 

1. Labor costs, including Social Security, health, welfare, retiretnent and other 
fringe benefits as normally required, and state workers compensation insurance: 

2. Costs of materials, supplies and equipment, whether incorporated in the 
Subcontract Work or consumed, including transportation costs; 

3. Costs of renting machinery and equipment other than hand tools; 

4. Costs of bond and insurance premiums, permit fees and taxes attributable to 
the change; and 

5. Costs of additional supervision and field office personnel services 
necessitated by the change. 

7.6 Adjustments shall be based on net change in Subcontractor's reasonable cost of performing the 
changed Subcontract Work plus, in case of a net increase in cost an agreed upon sum for 
overhead and profit not to exceed percentage allowed bv Owner Documents . 

7.7 NO OBLIGATION TO PERFORM The Subcontractor shall not perform changes in the 
Subcontract Work until a Subcontract Change Order has been executed or written instructions 
have been issued in accordance with Paragraph 7.2 or 7.9. 

7.8 EMERGENCIES In an emergency affecting the safety of persons and/or property, the 
Subcontractor shall act, at its discretion, to prevent threatened damage, injury or loss. Any 
change in the Subcontract Amount and/or the Progress Schedule on account of emergency work 
shall be determined as provided in this Article. 

7.9 INCIDENTAL CHANGES The Design-Builder may direct the Subcontractor to perform incidental 
changes in the Subcontract Work which do not involve adjustments in the Subcontract Amount or 
Subcontract Time. Incidental changes shall be consistent with the scope and intent of the 
Subcontract Documents. The Design-Builder shall initiate an incidental change in the Subcontract 
Work by issuing a written order to the Subcontractor. Such written notice shall be carried out 
promptly and is binding on the parties. 


ARTICLE 8 
PAYMENT 


8.1 SCHEDULE OF VALUES As a condition to payment, the Subcontractor shall provide a schedule 
of values satisfactory to the Design-Builder not more than fifteen (15) days from the date of 
execution of this Agreement. 

8.2 PROGRESS PAYMENTS 

8.2.1 APPLICATIONS The Subcontractor's applications for payment shall be itemized and 
supported by substantiating data as required by the Subcontract Documents. The 
Subcontractor's application shall be notarized if required and if allowed under the 
Subcontract Documents may include properly authorized Subcontract Construction 
Change Directives. The Subcontractor's progress payment application for the 
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Subcontract Work performed in the preceding payment period shall be submitted for 
approval of the Design-Builder in accordance with the schedule of values if required and 
Subparagraphs 8.2.2, 8.2.3, and 8.2.4. The Design-Builder shall incorporate the 
approved amount of the Subcontractor's progress payment application into the Design- 
Builder's payment application to the Owner for the same period and submit it to the 
Owner in a timely fashion. The Design-Builder shall immediately notify the Subcontractor 
of any changes in the amount requested on behalf of the Subcontractor. 

8.2.2 RETAINAGE - SEE ATTACHMENT "A” PARAGRAPH 16 FOR RETENTION. 

8.2.3 TIME OF APPLICATION The Subcontractor shall submit progress payment applications 
to the Design-Builder no later than the 25 day of each payment period for the Subcontract 
Work performed up to and including the last day of the payment period indicating work 
completed and, to the extent allowed under Subparagraph 8.2.4, materials suitably stored 
during the preceding payment period. 

8.2.4 STORED MATERIALS Unless otherwise provided in the Subcontract Documents, and if 
approved in advance by the Owner, applications for payment may include materials and 
equipment not incorporated in the Subcontract Work but delivered to and suitably stored 
at the site or at some other location agreed upon in writing. Approval of payment 
applications for such stored items on or off the site shall be conditioned upon submission 
by the Subcontractor of bills of sale and applicable insurance or such other procedures 
satisfactory to the Owner and Design-Builder to establish the Owner's title to such 
materials and equipment, or otherwise to protect the Owner's and Design-BuildeTs 
interest including transportation to the site. 

8.2.5 TIME OF PAYMENT Receipt of payment by the Design-Builder from the Owner for the 
Subcontract Work is a condition precedent to payment by the Design-Builder to the 
Subcontractor. The Subcontractor hereby acknowledges that it relies on the credit of the 
Owner, not the Design-Builder for payment of Subcontract Work. Progress payments 
received from the Owner for the Subcontractor for satisfactory performance of the 
Subcontract Work shall be made no later than seven (7) days after receipt by the Design- 
Builder of payment from the Owner for the Subcontract Woiir. 

8.2.6 PAYMENT DELAY If the Design-Builder has received payment from the Owner and if for 
any reason not the fault of the Subcontractor, the Subcontractor does not receive a 
progress payment from the Design-Builder within seven (7) days after the date such 
payment is due, as defined in Subparagraph 8.2.5, the Subcontractor, upon giving seven 
(7) days' written notice to the Design-Builder, and without prejudice to and in addition to 
any other legal remedies, may stop work until payment of the full amount owing to the 
Subcontractor has been received. The Subcontract Amount and Time shall be adjusted 
by the amount of the Subcontractor's reasonable and verified cost of shutdown, delay, 
and startup, which shall be effected by an appropriate Subcontractor Change Order. 

8.2.7 PAYMENTS WITHHELD The Design-Builder may reject a Subcontractor payment 
application or nullify a previously approved Subcontractor payment application, in whole 
or in part, as may reasonably be necessary to protect the Design-Builder from loss or 
damage based upon; 

1. The Subcontractor's repeated failure to perform the Subcontract Work as 
required by this Agreement; 

2. Loss or damage arising out of or relating to this Agreement and caused by the 
Subcontractor to the Owner, Design-Builder or others to whom the Design- 
Builder may be liable; 
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3. The Subcontractor's failure to properly pay for labor, materials, equipment or 
supplies furnished in connection with the Subcontract Work; 

4. Rejected, nonconforming or defective Subcontract Work which has not been 
corrected in a timely fashion; 

5. Reasonable evidence of delay in performance of the Subcontract Work such 
that the Work will not be completed within the Subcontract Time, and that the 
unpaid balance of the Subcontract Amount is not sufficient to offset the liquidated 
damages or actual damages that may be sustain by the Design-Builder as a 
result of the anticipated delay caused by the Subcontractor; 

6. Reasonable evidence demonstrating that the unpaid balance of the 
Subcontract Amount is insufficient to cover the cost to complete the Subcontract 
Work; or 

7. Third party claims involving the Subcontractor or reasonable evidence 
demonstrating that third party claims are likely to be filed unless and until the 
Subcontractor furnishes the Design-Builder with adequate security in the form of 
a surety bond, tetter of credit or other collateral or commitment sufficient to 
discharge such claims if established. 

The Design-Builder shall give written notice to the Subcontractor, at the time of 
disapproving or nullifying an application for payment, stating its specific reasons 
for such disapproval or nullification. When the above reasons for disapproving or 
nullifying an application for payment are removed, payment will be made for 
amounts previously withheld. 


8.3 FINAL PAYMENT 

8.3.1 APPLICATION Upon acceptance of the Subcontract Work by the Owner and the Design- 
Builder and receipt from the Subcontractor of evidence of fulfillment of the 
Subcontractor's obligations in accordance with the Subcontract Documents and 
Subparagraph 8.3.2, the Design-Builder shall incorporate the Subcontractor's application 
for final payment into the Design-Builder's next application for payment to the Owner 
without delay, or notify the Subcontractor if there is a delay and the reasons therefor. 

8.3.2 REQUIREMENTS Before the Design-Builder shall be required to incorporate the 
Subcontractor's application for final payment into the Design-Builder's next application for 
payment, the Subcontractor shall submit to the Design-Builder; 

1. An affidavit that all payrolls, bills for materials and equipment, and other 
indebtedness connected with the Subcontract Work for which the Owner or its 
property or the Design-Builder or the Design-Builder's surety might in any way be 
liable, have been paid or otherwise satisfied; 

2. Consent of surety to final payment, if required; 

3. Satisfaction of required closeout procedures; 

4. Certification that insurance required by the Subcontract Documents to remain 
in effect beyond final payment pursuant to Subparagraphs 9.2.3.1 and 9.2.6 is in 
effect and will not be cancelled or allowed to expire without at least thirty (30) 
days' written notice to the Design-Builder unless a longer period is stipulated in 
this Agreement; 
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5. Other data, if required by the Design-Builder or Owner, such as receipts, 
releases, and waivers of liens to the extent and in such form as may be 
designated by the Design-Builder or Owner; 

6. Written warranties, equipment manuals, startup and testing required in 
Paragraph 3.28; and 

7. As-built drawings if required by the Subcontract Documents. 

8.3.3 TIME OF PAYMENT Receipt of final payment by the Design-Builder from the Owner for 
the Subcontract Work is a condition precedent to payment by the Design-Builder to the 
Subcontractor. The Subcontractor hereby acknowledges that it relies on the credit of the 
Owner, not the Design-Builder for payment of Subcontract Work. Final payment of the 
balance due of the Contract Price shall be made to the Subcontractor: 

1. Upon receipt of the Owner's waiver of all claims related to the Subcontract 
Work except for unsettled liens, unknown defective work, and non-compliance 
with the Subcontract Documents or warranties; and 

2. Within seven (7) days after receipt by the Design-Builder of final payment 
from the Owner for such Subcontract Work. 

8.3.4 FINAL PAYMENT DELAY If the Owner or its designated agent does not issue a 
certificate for final payment or the Design-Builder does not receive such payment for any 
cause which is not the fault of the Subcontractor, the Design-Builder shall promptly inform 
the Subcontractor in writing. The Design-Builder shall also diligently pursue, with the 
assistance of the Subcontractor, the prompt release by the Owner of the final payment 
due for the Subcontract Work. At the Subcontractor’s request and expense, to the extent 
agreed upon in writing, the Design-Builder shall institute reasonable legal remedies to 
mitigate the damages and pursue payment of the Subcontractor's final payment including 
interest. 

8.3.5 WAIVER OF CLAIMS Final payment shall constitute a waiver of all claims by the 
Subcontractor relating to the Subcontract Work, but shall in no way relieve the 
Subcontractor of liability for the obligations assumed under Paragraphs 3.21 and 3.22, or 
for faulty or defective work or services discovered after final payment. 

8.4 LATE PAYMENT INTEREST To the extent obtained by the Design-Builder under the Subcontract 
Documents, progress payments or final payment due and unpaid under this Agreement shall bear 
interest from the date payment is due at the rate provided in the Subcontract Documents. 

8.5 CONTINUING OBLIGATIONS Provided the Design-Builder is making payments on or has made 
payments to the Subcontractor in accordance with the terms of this Agreement, the Subcontractor 
shall reimburse the Design-Builder for all costs and expenses for any claim, obligation or lien 
asserted before or after final payment is made that arises from the performance of the Subcontract 
Work. The Subcontractor shall reimburse the Design-Builder for costs and expenses including 
attorneys' fees and costs and expenses incurred by the Design-Builder in satisfying, discharging or 
defending against any such claims, obligation or lien including any action brought or judgment 
recovered. In the event that any applicable law, statute, regulation or bond requires the 
Subcontractor to take any action prior to the expiration of the reasonable time for payment referenced 
in Subparagraph 8.2.5 in order to preserve or protect the Subcontractor's rights, if any, with respect 
to mechanics lien or bond claims, then the Subcontractor may take that action prior to the expiration 
of the reasonable time for payment and such action will not create the reimbursement obligation 
recited above nor be in violation of this Agreement or considered premature for purposes of 
preserving and protecting the Subcontractor's rights. 
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8.6 PAYMENT USE RESTRICTION Payments received by the Subcontractor shall be used to satisfy 
the indebtedness owed by the Subcontractor to any person furnishing labor or materials, or both, for 
use in performing the Subcontract Work through the most current period applicable to progress 
payments received from the Design-Builder before it is used for any other purpose. In the same 
manner, payments received by the Design-Builder from the Owner for the Subcontract Work shall be 
dedicated to payment to the Subcontractor. This provision shall bear on this Agreement only, and is 
not for the benefit of third parties. Moreover, it shall not be construed by the parties to this Agreement 
or third parties to require that dedicated sums of money or payments be deposited in separate 
accounts, or that there be other restrictions on commingling of funds. Neither shall these mutual 
covenants be construed to create any fiduciary duty on the Subcontractor or Design-Builder, nor 
create any tort cause of action or liability for breach of trust, punitive damages, or other equitable 
remedy or liability for alleged breach. 

8.7 PAYMENT USE VERIFICATION If the Design-Builder has reason to believe that the Subcontractor is 
not complying with the payment terms of this Agreement, the Design-Builder shall have the right to 
contact the Subcontractor's subcontractors and suppliers to ascertain whether they are being paid by 
the Subcontractor in accordance with this Agreement. 

8.8 PARTIAL LIEN WAIVERS AND AFFIDAVITS As a prerequisite for payments, the Subcontractor shall 
provide, in a form satisfactory to the Owner and Design-Builder, partial lien or claim waivers in the 
amount of the application for payment and affidavits covering its subcontractors and suppliers for 
completed Subcontract Work. Such waivers may be conditional upon payment. In no event shall 
Design-Builder require the Subcontractor to provide an unconditional waiver of lien or claim, either 
partial or final, prior to receiving payment or in an amount in excess of what it has been paid. 

8.9 SUBCONTRACTOR PAYMENT FAILURE Upon payment by the Design-Builder, the Subcontractor 
shall promptly pay its subcontractors and suppliers the amounts to which they are entitled. In the 
event the Design-Builder has reason to believe that labor, material or other obligations incurred in the 
performance of the Subcontract Work are not being paid, the Design-Builder may give written notice 
of a potential claim or lien to the Subcontractor and may take any steps deemed necessary to assure 
that progress payments are utilized to pay such obligations, including but not limited to the issuance 
of joint checks. If upon receipt of notice, the Subcontractor does not (a) supply evidence to the 
satisfaction of the Design-Builder that the moneys owing have been paid; or (b) post a bond 
indemnifying the Owner, the Design-Builder, the Design-Builder's surety, if any, and the premises 
from a claim or lien, the Design-Builder shall have the right to withhold from any payments due or to 
become due to the Subcontractor a reasonable amount to protect the Design-Builder from any and all 
loss, damage or expense including attorneys' fees that may arise out of or relate to any such claim or 
lien. 

8.10 SUBCONTRACTOR ASSIGNMENT OF PAYMENTS The Subcontractor shall not assign any 
moneys due or to become due under this Agreement, without the written consent of the Design- 
Builder, unless the assignment is intended to create a new security interest within the scope of Article 
9 of the Uniform Commercial Code. Should the Subcontractor assign all or any part of any moneys 
due or to become due under this Agreement to create a new security interest or for any other 
purpose, the instrument of assignment shall contain a clause to the effect that the assignee's right in 
and to any money due or to become due to the Subcontractor shall be subject to the claims of all 
persons, firms and corporations for services rendered or materials supplied for the performance of 
the Subcontract Work. 

8.11 PAYMENT NOT ACCEPTANCE Payment to the Subcontractor does not constitute or imply 

acceptance of any portion of the Subcontract Work. * 


ARTICLE 9 

INDEMNITY, INSURANCE AND WAIVER OF SUBROGATION 
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9.1 INDEMNITY To the fullest extent permitted by law, the Subcontractor shall defend, indemnify and 
hold harmless the Design-Builder, the Design-Builder’s other subcontractors, the Architect/Engineer, the 
Owner and their agents, consultants and employees (the Indemnitees) from all claims for death and 
bodily injury to persons and properly damage that may arise from the performance of the Subcontract 
Work to the extent of the negligence attributed to such acts or omissions by the Subcontractor, the 
Subcontractor’s subcontractors or anyone employed directly or indirectly by any of them or by anyone for 
whose acts any of them may be liable, or the Indemnitiees. However, Subcontractor shall not be 
obligated to indemnify or defend the Indemnitiees with respect to their sole or active negligence, or willful 
misconduct of the Indemnitees. With respect to any defense obligation owed by Subcontractor to 
Contractor, Subcontractor shall timely comply with Civil Code section 2782.05, subdivision (e), upon 
receipt of a written tender of claim by Contractor. 

9.1.1 NO LIMITATION ON LIABILITY In any and all claims against the Indemnitees by any 
employee of the Subcontractor, anyone directly or indirectly employed by the 
Subcontractor or anyone for whose acts the Subcontractor may be liable, the 
indemnification obligation shall not be limited in any way by any limitation on the amount 
or type of damages, compensation or benefits payable by or for the Subcontractor under 
workers compensation acts, disability benefit acts or other employee benefit acts. 

9.1.2 SAVINGS CLAUSE To the extent any part of Paragraph 9.1.1 or any part of Paragraph 
9.1.2, is found as a matter of law to be void or unenforceable, the contrary terms shall be 
deemed stricken and the balance of the paragraph shall be enforceable to the fullest 
extent permitted by law. 

9.2 INSURANCE SEE ATTACHMENT D FOR ADDITIONAL CLARIFICATIONS 

9.2.1 SUBCONTRACTOR'S INSURANCE Before commencing the Subcontract Work, and as a 
condition of payment, the Subcontractor shall purchase and maintain insurance that will 
protect it from the claims arising out of its operations under this Agreement, whether the 
operations are by the Subcontractor, or any of its consultants or subcontractors or 
anyone directly or indirectly employed by any of them, or by anyone for whose acts any 
of them may be liable. 

9.2.2 MINIMUM LIMITS OF LIABILITY The Subcontractor shall maintain at least the limits of 
liability in a company satisfactory to the Design-Builder as set forth in Attachment D. 

9.2.3 PROFESSIONAL LIABILITY INSURANCE SEE ATTACHMENT D-2 FOR ADDITIONAL 

CLARIFICATIONS 

9.2.3.1 PROFESSIONAL LIABILITY INSURANCE The Subcontractor shall 

require the Designer(s) to maintain Project Specific Professional Liability 
Insurance with a company satisfactory to the Contractor, including 
contractual liability insurance against the liability assumed in Paragraph 
3.8, and including coverage for ail professional liability caused by any of 
the Designer's(s') consultants. Said insurance shall have specific 
minimum limits as set forth below: 

Limit of $_per claim 

General Aggregate of $_for the subcontract services 

rendered 

The Professional Liability Insurance shall contain prior acts coverage 
sufficient to cover ail subcontract services rendered by the Designer. 
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Said insurance shall be continued in effect with an extended period of 
_years following final payment to the Designer. 

Such insurance shall have a maximum deductible amount of $_per 

occurrence. The deductible shall be paid by the Subcontractor or 
Designer. 

The Subcontractor shall require the Designer to furnish to the 
Subcontractor and Design-Builder, before the Designer commences its 
services, a copy of its professional liability policy evidencing the 
coverages required in this Paragraph. No policy shall be cancelled or 
modified without thirty (30) days' prior written notice to the Subcontractor 
and Design-Builder. 


SEE ATTACHMENT "D" 

9.2.4 NUMBER OF POLICIES Commercial General Liability Insurance and other liability 
insurance may be arranged under a single policy for the full limits required or by a 
combination of underlying policies with the balance provided by an Excess or Umbrella 
Liability Policy. 

9.2.5 CANCELLATION, RENEWAL AND MODIFICATION The Subcontractor shall maintain in 
effect all insurance coverages required under this Agreement at the Subcontractor's sole 
expense and with insurance companies acceptable to the Design-Builder. The policies 
shall contain a provision that coverage will not be cancelled or not renewed, nor 
restrictive modifications added, until at least thirty (30) days' prior written notice has been 
given to the Design-Builder. Certificates of insurance showing required coverage to be in 
force pursuant to Subparagraph 9.2.2 shall be filed with the Design-Builder prior to 
commencement of the Subcontract Work. In the event the Subcontractor fails to obtain or 
maintain any insurance coverage required under this Agreement, the Design-Builder may 
purchase such coverage as desired for the Design-Builder's benefit and charge the 
expense to the Subcontractor, or terminate this Agreement. 

9.2.6 CONTINUATION OF COVERAGE The Subcontractor shall continue to carry Completed 
Operations Liability Insurance for at least 10 years after either ninety (90) days following 
Substantial Completion of the Work or final payment to the Design-Builder, whichever is 
earlier. The Subcontractor shall furnish the Design-Builder evidence of such insurance at 
final payment and one year from final payment. 

9.2.7 BUILDER'S RISK INSURANCE 

9.2.7.1 Upon written request of the Subcontractor, the Design-Builder shall 
provide the Subcontractor with a copy of the Builder’s Risk policy of 
insurance or any other property or equipment insurance in force for the 
Project and procured by the Owner or Design-Builder. The Design- 
Builder will advise the Subcontractor if a Builder's Risk policy of 
insurance is not in force. 

9.2.7.2 If the Owner or Design-Builder has not purchased Builder’s Risk 
insurance satisfactory to the Subcontractor, the Subcontractor may 
procure such insurance as will protect the interests of the Subcontractor, 
its subcontractors and their subcontractors in the Subcontract Work. 

9.2.7.3 If not covered under the Builder's Risk policy of insurance or any other 
property or equipment insurance required by the Subcontract 
Documents, the Subcontractor shall procure and maintain at the 
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Subcontractor’s own expense property and equipment insurance for the 
Subcontract Work including portions of the Subcontract Work stored off 
the site or in transit, when such portions of the Subcontract Work are to 
be inciuded in an application for payment under Article 8. 


9.2.8 WAIVER OF SUBROGATION 

9.2.8.1 The Design-Builder and Subcontractor waive all rights against each 

other, the Owner and the Architect/Engineer, and all of their respective 
consultants, subcontractors, and sub-subcontractors, agents and 
employees, for damages caused by perils to the extent covered by the 
proceeds of the insurance provided in Clause 9.2.7.1, except such rights 
as they may have to the insurance proceeds. The Subcontractor shall 
require similar waivers from its subcontractors. 


9.2.9 ENDORSEMENT If the policies of insurance referred to in this Article require an 

endorsement to provide for continued coverage where there is a waiver of subrogation, 
the Owner's of such policies will cause them to be so endorsed. 


ARTICLE 10 

DESIGN-BUILDER’S RIGHT TO PERFORM SUBCONTRACTOR’S 
RESPONSIBILITIES AND TERMINATION OF AGREEMENT 


10.1 FAILURE OF PERFORMANCE 

10.1.1 NOTICE TO CURE If the Subcontractor refuses or fails to supply enough properly skilled 
workers, proper materials, or maintain the Progress Schedule, or fails to make prompt 
payment to its workers, subcontractors or suppliers, or disregards laws, ordinances, 
rules, regulations or orders of any public authority having jurisdiction, or otherwise is 
guilty of a material breach of a provision of this Agreement, the Subcontractor shall be 
deemed in default of this Agreement. If the Subcontractor fails within three (3) days after 
written notification to commence and continue satisfactory correction of the default with 
diligence and promptness, then the Design-Builder without prejudice to any other rights 
or remedies, shall have the right to any or all of the following remedies: 

1. Supply workers, materials, equipment and facilities as the Design-Builder 
deems necessary for the completion of the Subcontract Work or any part which 
the Subcontractor has failed to complete or perform after written notification, and 
charge the cost, including reasonable overhead, profit, attorneys' fees, costs and 
expenses to the Subcontractor; 

2. Contract with one or more additional contractors to perform such part of the 
Subcontract Work as the Design-Builder determines will provide the most 
expeditious completion of the Work, and charge the cost to the Subcontractor as 
provided under Clause 10.1.11; and/or 

3. Withhold any payments due or to become due the Subcontractor pending 
corrective action in amounts sufficient to cover losses and compel performance 
to the extent required by and to the satisfaction of the Design-Builder. 
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In the event of an emergency affecting the safety of persons or property, the 
Design-Builder may proceed as above without notice, but the Design-Builder 
shall give the Subcontractor notice promptly after the fact as a precondition of 
cost recovery. 

10.1.2 TERMINATION BY DESIGN-BUILDER If the Subcontractor fails to commence and 
satisfactorily continue correction of a default within three (3) days after written notification 
issued under Subparagraph 10.1.1, then the Design-Builder may, in lieu of or in addition 
to Subparagraph 10.1.1, issue a second written notification, to the Subcontractor and its 
surety, if any. Such notice shall state that if the Subcontractor fails to commence and 
continue correction of a default within seven (7) days of the written notification, the 
Agreement will be deemed terminated. A written notice of termination shall be issued by 
the Design-Builder to the Subcontractor at the time the Subcontractor is terminated. The 
Design-Builder may furnish those materials, equipment and/or employ such workers or 
subcontractors as the Design-Builder deems necessary to maintain the orderly progress 
of the Work. All costs incurred by the Design-Builder in performing the Subcontract Work, 
including reasonable overhead, profit and attorneys' fees, costs and expenses, shall be 
deducted from any moneys due or to become due the Subcontractor. The Subcontractor 
shall be liable for the payment of any amount by which such expense may exceed the 
unpaid balance of the Subcontract Amount. At the Subcontractor's request, the Design- 
Builder shall provide a detailed accounting of the costs to finish the Subcontract Work. 

10.1.3 USE OF SUBCONTRACTOR'S EQUIPMENT If the Design-Builder performs work under 
this Article, either directly or through other subcontractors, the Design-Builder or other 
subcontractors shall have the right to take and use any materials, implements, 
equipment, appliances or tools furnished by, or belonging to the Subcontractor and 
located at the Project site for the purpose of completing any remaining Subcontract Work, 
Immediately upon completion of the Subcontract Work, any remaining materials, 
implements, equipment, appliances or tools not consumed or incorporated in 
performance of the Subcontract Work, and furnished by, belonging to, or delivered to the 
Project by or on behalf of the Subcontractor, shall be returned to the Subcontractor in 
substantially the same condition as when they were taken, normal wear and tear 
excepted. 

10.2 BANKRUPTCY 

10.2.1 TERMINATION ABSENT CURE If the Subcontractor files a petition under the Bankruptcy 
Code, this Agreement shall terminate if the Subcontractor or the Subcontractor's trustee 
rejects the Agreement or, if there has been a default, the Subcontractor is unable to give 
adequate assurance that the Subcontractor will perform as required by this Agreement or 
otherwise is unable to comply with the requirements for assuming this Agreement under 
the applicable provisions of the Bankruptcy Code. 

10.2.2 INTERIM REMEDIES If the Subcontractor is not performing in accordance with the 
Progress Schedule at the time a petition in bankruptcy is filed, or at any subsequent time, 
the Design-Builder, while awaiting the decision of the Subcontractor or its trustee to reject 
or to assume this Agreement and provide adequate assurance of its ability to perform, 
may avail itself of such remedies under this Article as are reasonably necessary to 
maintain the Progress Schedule. The Design-Builder may offset against any sums due or 
to become due the Subcontractor all costs incurred in pursuing any of the remedies 
provided including, but not limited to, reasonable overhead, profit and attorneys' fees. 

The Subcontractor shall be liable for the payment of any amount by which costs incurred 
may exceed the unpaid balance of the Subcontract Price. 

10.3 SUSPENSION BY OWNER Should the Owner suspend the Work or any part which includes the 
Subcontract Work and such suspension is not due to any act or omission of the Design-Builder, or 
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any other person or entity for whose acts or omissions the Design-Builder may be liable, the 
Design-Builder shall notify the Subcontractor in writing and upon receiving notification the 
Subcontractor shall immediately suspend the Subcontract Work. In the event of Owner suspension, 
the Design-Builder's liability to the Subcontractor shall be limited to the extent of the Design- 
Builder's recovery on the Subcontractor's behalf under the Subcontract Documents. The Design- 
Builder agrees to cooperate with the Subcontractor, at the Subcontractor's expense, in the 
prosecution of any Subcontractor claim arising out of an Owner suspension and to permit the 
Subcontractor to prosecute the claim, in the name of the Design-Builder, for the use and benefit of 
the Subcontractor. 

10.4 TERMINATION BY OWNER Should the Owner terminate its contract with the Design-Builder or any 
part which includes the Subcontract Work, the Design-Builder shall notify the Subcontractor in 
writing within three (3) days of the termination and upon written notification, this Agreement shall be 
terminated and the Subcontractor shall immediately stop the Subcontract Work, follow all of Design- 
Builder's instructions, and mitigate all costs. In the event of Owner termination, the Design-Builder's 
liability to the Subcontractor shall be limited to the extent of the Design-Builder’s recovery on the 
Subcontractor's behalf under the Subcontract Documents. The Design-Builder agrees to cooperate 
with the Subcontractor, at the Subcontractor's expense, in the prosecution of any Subcontractor 
claim arising out of the Owner termination and to permit the Subcontractor to prosecute the claim, 
in the name of the Design-Builder, for the use and benefit of the Subcontractor, or assign the claim 
to the Subcontractor. 

10.5 CONTINGENT ASSIGNMENT OF THIS AGREEMENT The Design-Builder's contingent assignment 
of this Agreement to the Owner, as provided in the Owner-Design-Builder agreement, is effective 
when the Owner has terminated the Owner-Design-Builder agreement for cause and has accepted 
the assignment by notifying the Subcontractor in writing. This contingent assignment is subject to 
the prior rights of a surety that may be obligated under the Design-Builder's bond, if any. 
Subcontractor consents to such assignment and agrees to be bound to the assignee by the terms 
of this Agreement, provided that the assignee fulfills the obligations of the Design-Builder. 

10.6 SUSPENSION BY DESIGN-BUILDER The Design-Builder may order the Subcontractor in writing to 
suspend all or any part of the Subcontract Work for such period of time as may be determined to be 
appropriate for the convenience of the Design-Builder. Phased Work or interruptions of the 
Subcontract Work for short periods of time shall not be considered a suspension. The 
Subcontractor, after receipt of the Design-Builder's order, shall notify the Design-Builder in writing in 
sufficient time to permit the Design-Builder to provide timely notice to the Owner in accordance with 
the Owner -Design-Builder agreement of the effect of such order upon the Subcontract Work. The 
Subcontract Amount or Progress Schedule shall be adjusted by Subcontract Change Order for any 
increase in the time or cost of performance of this Agreement caused by such suspension. No claim 
under this Paragraph shall be allowed for any costs incurred more than fourteen (14) days prior to 
the Subcontractor's notice to the Design-Builder. Neither the Subcontract Amount nor the Progress 
Schedule shall be adjusted for any suspension, to the extent that performance would have been 
suspencfed, due in whole or in part to the fault or negligence of the Subcontractor or by a cause for 
which Subcontractor would have been responsible. The Subcontract Amount shall not be adjusted 
for any suspension to the extent that performance would have been suspended by a cause for 
which the Subcontractor would have been entitled only to a time extension under this Agreement. 

10.7 WRONGFUL EXERCISE If the Design-Builder wrongfully exercises any option under this Article, 
the Design-Builder shall be liable to the Subcontractor solely for the reasonable value of 
Subcontract Work performed by the Subcontractor prior to the Design-Builder's wrongful action, 
including reasonable overhead and profit on the Subcontract Work performed, less prior payments 
made, together with reasonable overhead and profit on the Subcontract Work not executed, and 
other costs incurred by reason of such action. 

10.8 TERMINATION BY SUBCONTRACTOR If the Subcontract Work has been stopped for thirty (30) 
days because the Subcontractor has not received progress payments or has been abandoned or 
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suspended for an unreasonable period of time not due to the fault or neglect of the Subcontractor, 
then the Subcontractor may terminate this Agreement upon giving the Design-Builder seven (7) 
days' written notice. Upon such termination, Subcontractor shall be entitled to recover from the 
Design-Builder payment for all Subcontract Work satisfactorily performed but not yet paid for, 
including reasonable overhead, profit and attorneys’ fees, costs and expenses, subject to the terms 
of Paragraphs 8.2 and 8.3. The Design-Builder's liability for any other damages claimed by the 
Subcontractor under such circumstances shall be extinguished by the Design-Builder pursuing said 
damages and claims against the Owner, on the Subcontractor's behalf, in the manner provided for 
in Subparagraphs 10.3 and 10.4 of this Agreement. 


ARTICLE 11 
DISPUTE RESOLUTION 


11.1 INITIAL DISPUTE RESOLUTION If a dispute arises out of or relates to this Agreement or its 
breach, the parties shall endeavor to settle the dispute first through direct discussions. If the dispute 
cannot be resolved through direct discussions, the parties shall participate in mediation under the 
Construction Industry Mediation Rules of the American Arbitration Association before recourse to 
any other form of binding dispute resolution. The location of the mediation shall be the location of 
the Project. Once a party files a request for mediation with the other party and with the American 
Arbitration Association, the parties agree to commence such mediation within thirty (30) days of 
filing of the request. Either party may terminate the mediation at any time after the first session, but 
the decision to terminate must be delivered in person to the other party and the mediator. Engaging 
in mediation is a condition precedent to any other form of binding dispute resolution. 

11.2 WORK CONTINUATION AND PAYMENT Unless othenwise agreed in writing, the Subcontractor 
shall continue the Subcontract Work and maintain the Progress Schedule during any dispute 
resolution proceedings. It the Subcontractor continues to perform, the Design-Builder shall continue 
to make payments in accordance with this Agreement. 

11.3 NO LIMITATION OF RIGHTS OR REMEDIES Nothing in this Article shall limit any rights or 
remedies not expressly waived by the Subcontractor which the Subcontractor may have under lien 
laws or payment bonds. 

11.4 MULTIPARTY PROCEEDING The parties agree that to the extent permitted by Subcontract 
Document all parties necessary to resolve a claim shall be parties to the same dispute resolution 
proceeding. To the extent disputes between the Design-Builder and Subcontractor involve in whole 
or in part disputes between the Design-Builder and the Owner, disputes between the Subcontractor 
and the Design-Builder shall be decided by the same tribunal and in the same forum as disputes 
between the Design-Builder and the Owner. 

11.5 DISPUTES BETWEEN DESIGN-BUILDER AND SUBCONTRACTOR In the event that the 
provisions for resolution of disputes between the Design-Builder and the Owner contained in the 
Subcontract Documents do not permit consolidation or joinder with disputes of third parties, such as 
the Subcontractor, resolution of disputes between the Subcontractor and the Design-Builder 
involving in whole or in part disputes between the Design-Builder and the Owner shall be stayed 
pending conclusion of any dispute resolution proceeding between the Design-Builder and the 
Owner. At the conclusion of those proceedings, disputes between the Subcontractor and the 
Design-Builder shall be submitted again to mediation pursuant to Paragraph 11.1. Any disputes not 
resolved by mediation shall be decided in the manner selected in the agreement between the 
Owner and the Design-Builder. 

11.6 COST OF DISPUTE RESOLUTION The cost of any mediation proceeding shall be shared equally 
by the parties participating. The prevailing party in any dispute arising out of or relating to this 
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Agreement or its breach that is resolved by a dispute resolution procedure designated in the 
Subcontract Documents shall be entitled to recover from the other party reasonable attorneys’ fees, 
costs and expenses incurred by the prevailing party in connection with such dispute resolution 
process. 


ARTICLE 12 

MISCELLANEOUS PROVISIONS 


12.1 GOVERNING LAW This Agreement shall be governed by the law in effect at the location of the 
Project. 

12.2 SEVERABILITY The partial or complete invalidity of any one or more provisions of this Agreement 
shall not affect the validity or continuing force and effect of any other provision. 

12.3 NO WAIVER OF PERFORMANCE The failure of either party to insist, in any one or more instances, 
upon the performance of any of the terms, covenants or conditions of this Agreement, or to exercise 
any of its rights, shall not be construed as a waiver or relinquishment Of term, covenant, condition or 
right with respect to further performance. 

12.4 TITLES The titles given to the Articles of this Agreement are for ease of reference only and shall not 
be relied upon or cited for any other purpose. 


12.5 OTHER PROVISIONS AND DOCUMENTS Other provisions and documents applicable to the 
Subcontract Work are set forth in Article 13. 

12.6 JOINT DRAFTING The parties expressly agree that this Agreement was jointly drafted, and that 
they both had opportunity to negotiate its terms and to obtain the assistance of counsel in reviewing 
its terms prior to execution. Therefor, this Agreement shall be construed neither against nor in favor 
of either party, but shall be construed in a neutral manner. 

12.7 California Prevailing Wage Projects: On any projects covered by the California prevailing wage laws, 
California Labor Code sections 1720-1815, the foiiowing conditions apply; 

(a) . The provisions of California Labor Code sections 1771, 1775, 1776, 1777.5, 1813 and 1815 
are attached to this Subcontract as "Labor Code Addendum” and are incorporated into this 
Subcontract by reference as though set forth in full. 

(b) . Contractor will periodically monitor the payment of prevailing rates by Subcontractor to its 
employees. 

(c) . Upon becoming aware of the failure of Subcontractor to pay prevailing rates, Contractor will 
promptly take action to halt or rectify such failure, including, but not limited to, retaining sufficient 
funds due Subcontractor for work performed on the public works project. 

(d) . Prior to making final payment on the project to Subcontractor, Subcontractor shall be 
required to sign an affidavit under penalty of perjury that Subcontractor has paid the specified 
general prevailing rate of per diem wages to Subcontractors employees and all amounts due 
under California Labor Code section 1813 for ail work on the public works project. 
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ARTICLE 13 

EXISTING SUBCONTRACT DOCUMENTS 


As defined in Paragraph 2.3, the following Attachments are a part of this Agreement. 


ATTACHMENT A - Project Specific Requirements 
ATTACHMENT B - Scope of Work 

ATTACHMENT C - Prevailing Wage / Labor Code Requirements (Not Applicable) 
ATTACHMENT D - Insurance Requirements 

ATTACHMENT D-2—Insurance Requirements Professional Liability (Not Used) 

ATTACHMENT E - Safety Requirements 

ATTACHMENT F - Owner’s RFP Documents 

ATTACHMENT G - Owner Award and DD 1155 

ATTACHMENT H - Construction Documents (Not Used) 

ATTACHMENT I - Project Schedule 
ATTACHMENT J - Davis-Bacon Wage Determination 
ATTACHMENT K-4 - Small Business Subcontracting Plan 
ATTACHMENT L- FAR Clauses 
ATTACHMENT M-Federal Contract Requirements 


This Agreement is entered into as of the date entered in Article 1 010P80002509S 


ATTEST; 



ATTEST: 





CORPORATE SEAL IS REQUIRED. AFFIX HERE 
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